Gary and Kathleen McFadden v. Russel J. Diefenderfer and Paula Diefenderfer: Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
2000
Gary and Kathleen McFadden v. Russel J.
Diefenderfer and Paula Diefenderfer: Brief of
Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Russell F. Diefenderfer; Paula Diefenderfer; Pro Se.
Jay R. Mohlman; Schmutz, Mohlman, & Rohbock, LLC; Attorneys for Appellants.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, McFadden v. Diefenderfer, No. 2000936 (Utah Court of Appeals, 2000).
https://digitalcommons.law.byu.edu/byu_ca2/2550
IN THE COURT OF APPEALS 
STATE OF UTAH 
GARY and KATHLEEN McFADDEN 
Plaintiffs/Appellants, 
vs. 
RUSSELL J. DIEFENDERFER and 
PAULA DIEFENDERFER, 
Defendants/Appellees. 
Appellate Court No. 2000936-CA 
Priority No. 15 
BRIEF OF APPELLANTS 
APPEAL FROM FINAL ORDER OF THE THIRD DISTRICT COURT 
FROM THE HONORABLE GLENN K. IWASAKI 
Russell J. Diefenderfer 
Paula Diefenderfer 
P.O. Box 520714 
Salt Lake City, UT 84152-0714 
Pro Se Defendants/Appellees 
JayR. Mohlman(#5113) 
SCHMUTZ, MOHLMAN & ROHBOCK, LLC. 
533 West 2600 South, Suite 200 
Bountiful, Utah 84010 
Attorneys for Plaintiffs/Appellants 
FILED 
Utah Court of Appeals 
JAN 2 Ji 2001 
Clerk of the Court 
IN THE COURT OF APPEALS 
STATE OF UTAH 
GARY and KATHLEEN McFADDEN 
Plaintiffs/Appellants, 
vs. 
RUSSELL J. DIEFENDERFER and 
PAULA DIEFENDERFER, 
Defendants/Appellees. 
Appellate Court No. 2000936-CA 
Priority No. 15 
BRIEF OF APPELLANTS 
APPEAL FROM FINAL ORDER OF THE THIRD DISTRICT COURT 
FROM THE HONORABLE GLENN K. IWASAKI 
Russell J. Diefenderfer 
Paula Diefenderfer 
P.O. Box 520714 
Salt Lake City, UT 84152-0714 
Pro Se Defendants/Appellees 
JayR. Mohlman(#5113) 
SCHMUTZ, MOHLMAN & ROHBOCK, LLC. 
533 West 2600 South, Suite 200 
Bountiful, Utah 84010 
Attorneys for Plaintiffs/Appellants 
lABLhOH CONTENTS 
Paqe# 
TABLE OF AUTHORITIES.. ii 
,p<; 
tes/Rules 'i 
JURISDICTION 1 
ISSUES PRESENTED hOK KLVIL VV ANI) !.. I ANI'AI'I • • •! I'I VII W .... 1 
DETERMINATIVE STATUTES AND REGULATIONS 1 
S I A 11 .MEN I Ul- I HE LASL AND FAL I b ?. 
SUMMARY OF ARGUMENTS 2 
ARGUMENT ......' 3 
I. AS IDENTIFIED AND ARGUED IN PLAINTIFFS BRIEF 
FILED IN THE CONSOLIDATED ACTION, COURTS 
HAVE UNIFORMLY HELD THAT FUNDS DEPOSITED 
IN BANK ACCOUNTS LOSE THEIR IDENTITY AS 
WAGES OR DISPOSABLE EARNINGS ONCE THEY 
ARE DEPOSITED IN A BANK ACCOUNT 3 
CONCLUSIC 1 
ADDENDUM 
l.tJK L i " ' . " J 1 ' , ' • ' M' I din "? Mevant Portions) 
Order dated Octobui 23, 2000. 
i 
TABLE OF AUTHORITIES 
Cases Page# 
Ostler v. Buhler, 1999 UT 99, fl 5, 989 P.2d 1073 1 
Statutes/Rules 
Rule 64D, Utah Rules of Civil Procedure 1, 2, 3 
Utah Code Ann. § 70C-7-103 3 
15 U.S.C. § 1673 3 
ii 
JURISDICTION 
The Court of Appeals of the State of Utah has jurisdiction in this matter pursuant 
to Utah Code Ann. § 78-2a-3(2)(j)(1996). 
ISSUES PRESENTED FOR REVIEW AND STANDARD OF REVIEW 
Whether the trial court erred as a matter of law in determining that the wage 
exemption can apply to funds deposited in a bank account and in not determining that 
once funds are deposited in a bank account they lose their characteristic as disposable 
earnings. 
Standard of Review: Correctness. The interpretation of the rule of procedure 
is a question of law which is reviewed for correctness. Ostler v. Buhler, 1999 UT 99, fl 
5, 989P.2d 1073. 
DETERMINATIVE STATUTES AND REGULATIONS 
Rule 64D of the Utah Rules of Civil Procedure. 
STATEMENT OF THE CASE AND FACTS 
This matter was an eviction and unlawful detainer action filed in March, 1999. 
Judgment was rendered in favor of Plaintiffs and against Defendants on or about 
November 2, 1999. 
An initial writ of garnishment was issued pursuant to Rule 64D of the Utah Rules 
1 
of Civil Procedure in or about May, 2000 on the Defendants bank account at Key Bank. 
Defendants objected to this garnishment claiming that the funds in the account all came 
from wages and were, therefore, exempt from garnishment. The trial court denied the 
objection and allowed the garnishment. Defendants appealed that ruling on or about 
June 30, 2000. That appeal has been assigned to the Utah Supreme Court to the Utah 
Court of Appeals and that appeal bears Appellate Case No. 20000611. That appeal 
was recently consolidated with this appeal. 
A second writ of garnishment was issued pursuant to Rule 64D on Defendants 
accounts at Key Bank in or about October, 2000. Defendants again objected to the 
garnishment claiming that all of the funds in the account were wages and, therefore, 
exempt. A hearing was held before the trial court on October 16, 2000 on Defendants 
objections. The trial court ruled at the hearing that the funds in the Defendants bank 
account in October, 2000 were all from wages and, therefore, subject to partial 
exemption, and that only 25 percent of the funds can be garnishment. This appeal is 
from that ruling. 
SUMMARY OF ARGUMENTS 
As a matter of law, once funds are deposited into a bank account, even if the 
deposited funds are solely from wages, they lose their characteristic as wages or 
disposable earnings and, therefore, are not subject to the wage exemption provided for 
in Rule 64D of the Utah Rules of Civil Procedure or other relevant statutes. This 
conclusion has been so held by the Utah Supreme Court as well as other jurisdictions 
who have addressed this issue. 
2 
ARGUMENT 
I. 
AS IDENTIFIED AND ARGUED IN PLAINTIFFS BRIEF FILED IN 
THE CONSOLIDATED ACTION, COURTS HAVE UNIFORMLY HELD 
THAT FUNDS DEPOSITED IN BANK ACCOUNTS LOSE THEIR 
IDENTITY AS WAGES OR DISPOSABLE EARNINGS ONCE THEY 
ARE DEPOSITED IN A BANK ACCOUNT 
The trial court determined that, at the time of the subject garnishment, all of the 
funds in Defendants checking account were derived from wages. Based upon that 
conclusion, the trial court then determined the 25 percent wage exemption provided for 
in Rule 64D of the Utah Rules of Civil Procedure, in Utah Code Ann. § 70C-7-103 and 
in 15 U.S.C. § 1673 applied. Plaintiffs/Appellants obviously disagree with the trial 
courts determination; it is this determination that results in this appeal. 
Rather than repeat here the arguments of Plaintiffs on the inapplicability of the 
wage exemption under the facts in this case, Plaintiffs refer the Court to Argument II, 
contained at pages 6 through 10 of the Brief of Appellees filed in the consolidated 
appeal (Case No. 20000611-CA), filed with this Court on or about December 5, 2000. 
That brief details the applicable statutes and the case law which uniformly holds that 
the wage exemption does not apply to funds once they are deposited into a bank 
account. 
3 
CONCLUSION 
For the reasons set forth herein, Plaintiffs Gary & Kathleen McFadden 
respectfully request that this Court reverse the Order of the trial court entered on or 
about October 23, 2000 sustaining Defendants Objection to Garnishment. 
DATED this 21^ day of January, 2001. 
m o r-i ' flilman 
SCHMUTZ, MOHLMAN & ROHBOCK, LLC 
Attorneys for Plaintiffs/Appellants 
4 
CERTIFICATE OF SERVICE 
I hereby certify that on this 2 ? ^ day of January, 2001, I did cause two true and 
correct copies of the foregoing BRIEF OF APPELLANT to be mailed, United States 
mails, postage prepaid, addressed to the following: 
Russell J. Diefenderfer 
Paula Diefenderfer 
P.O. Box 520714 
Salt Lake City, UT 84152-0714 
Defendants Pro Se 
Jay R^o^man • 
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ADDENDUM 
Tabl 
Rule 64 D. Garnishment. [Relevant Portions Only] 
(a) Availability of writ of garnishment (pre-judgment and after judgment). 
(ii) After judgment or order. A writ of garnishment is available in aid of 
execution to satisfy a money judgment or other order requiring the payment of 
money. Such judgments and orders are hereinafter sometimes referred to collectively 
as "judgment". 
(iii) Property subject to garnishment. The property subject to garnishment that 
a writ may be used to levy upon or affect is all the accrued credits, chattels, goods, 
effects, debts, chose in action, money and other personal property and rights to 
property of the defendant in the possession of a third person, or under the control or 
constituting a performance obligation to the defendant of any third person. . . . 
(d) Content and effect of writ; to whom directed (pre-judgment or after judgment). 
(vi) A writ of garnishment attaching earnings for personal services shall 
attach only that portion of the defendant's accrued and unpaid disposable 
earnings hereinafter specified. The writ shall so advise the garnishee and shall direct 
the garnishee to withhold from the defendant's accrued disposable earnings only the 
amount attached pursuant to the writ. Earnings for personal services shall be deemed 
to accrue on the last day of the period in which they were earned or to which they 
relate. . . . 
(vii) "Earnings" or "earnings from personal services" means compensation 
paid or payable for personal services, whether denominated as wages, salary, 
commission, bonus, or otherwise, and includes periodic payments pursuant to a 
pension or retirement program. "Disposable earnings" means that part of 
defendant's earnings remaining after the deduction of all amounts required by 
law to be withheld. . . . 
(viii) The maximum portion of the aggregate disposable earnings of defendant 
(if an individual) becoming due the defendant which is subject to garnishment is the 
lesser of: 
(A) Twenty-five per centum of defendant's disposable earnings (fifty per 
centum for a garnishment to enforce payment of a judgment arising out of failure to 
support dependant children) computed for the pay period for which the earnings 
accrued. . . . 
(Emphasis added) 
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IN THE THIRD JUDICAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY, STATE 
OF UTAH 
Gary and Kathleen McFadden, 
Plaintiff, 
Vs. 
Russell J. and Paula J. Diefenderfer, 
Defendant 
ORDER 
Case No. 990902659 
Judge Glenn K. Iwasaki 
ORDER 
The above matter came before this Court for hearing on Defendant's Objections to 
garnishment on October 16,2000 at 8:15 AM. The Plaintiffs were present and the Defendant, 
Russell J. Diefenderfer was present, appearing Pro Se. The Court, having reviewed the pleadings 
on file herein, having heard the evidence and arguments of both parties, and having been fully 
apprised in the premises, hereby 
Orders, Adjudges, and Decrees that: 
1) That the disposable earnings subject to garnishment total, $1,508.12. 
2) The funds on hold at Key Bank, or $ 1,158.57, are not all subject to garnishment and are 
in part exempt and, therefore, the garnishment is somewhat proper. 
3) The portion of the property currently being held by the Garnishee, Key Bank, and subject 
to Garnishment is $377.03 or 25% of the Defendants disposable income. This amount 
and only this amount is to be immediately released to the Plaintiffs. The remainder of the 
monies or $781.54 is to be immediately to the Defendant, i.e the funds in possession of 
Key Bank, Garnishee, are to be distributed as directed by the Court. 
Dated this 16th Day of October, 2000. 
BY THE COURT: 
M-
Glenn Iwasaki 
District Court Judge 
CERTIFICATE OF SERVICE 
I Russell J. Diefenderfer certify, that on October 16,2000,1 served a true and correct copy of the attached 
ORDER, by First Class mail, with sufficient postage prepaid to the Following addresses: 
NIELSEN & SENIOR 
Attn: Jay Mohlman 
Eagle Gate Plaza & Office Tower 
60 East South Temple, Suite 1100 
Salt Lake City, Utah. 84111 
Gary and Kathleen McFadden 
1664 E. Sunnyside Avenue 
Salt Lake City, Utah. 84105 
Dated this 16* day of October, 2000 
Russell J. Diefenderfer 
Appearing Pro Se 
P.O. Box 520714 
Salt Lake City, UT. 
84152-0714 
801-484-7039 
